










JUN!02!2009/TUE 12:27 PM PC Superior Court FAX No. 253-798-2302 P. 010 

....... t.\.¥. 

2 19. Ill-tbe budge.t,...tJle prQHided the agencies the game cost-<lf li'lmg 

3 adj.:ustment (COT A) giYfm Cmmty employees, SJJQ x:equi;efii.-t'b,e t.e flass tm-SHgR that exact 

,.,.. l' 
."'.' .G ...l .c.r; 

5 20. 1:he.detailed ]ine-jte;w budget by tAe wag th.eR. 

6 incoxporated imo each agency's GQtltrllct The GoQkaGt piQv:iQ.eQ tllat t.R.9 ag9R.€i.@s ];uQ;9 

7 the budget Tfthe agencies did not tJl.e aaRQuat WF' item; S1aCh as ffaiBiHg Of 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

• l-"", ...... ,1",.. .. ,1 tl.... -, ar 
J • 

21. To show compliance with Ute County budget, each agency had to submit to the 

County monthly e>:.penditure reports tracking the line items in the approved budget incorporated in 

the contract and quarterly position sa19I'Y reports tracking each attorney's salary and each staff 

member's salary as it had been approved in the COtUlty budget and inco.rporated into the contract. 

22. IGng Coenty feeently budgeting to OBS that tliats the £Ow 

public defense agencies all one agency, but it still as ihs@;' W@fe e part efth€: 

Connty for pnrposes oftbe budget The ch:>VlgQ iB lmdgeting method fol'-tfte..e.geHeies 

is net material aad the alSQ at any tim:@return to its pl'tlV1eue-oodget apl'reaeli. 

23. Just as it does for other parts of the County government, the funding for each of the 

four public defense agencies is detennined by the County each year in the County's budget for the 

next year, e.g., the 2008 budget adopted in 2007 determines the 2008 funding for each public 

defense agency_ After the budget is approved, the County contracts with each of the public 

defense agencies for the next year. The contract amount is based on the County"approved budget. 

24, . The contract is sometimes not completed before the next year begins, and the 

County has the agencies sign a one-page County fonn called "Intent to Contract," which allows 

public defense services to continue without a contract by following the County-approved budget 

for each agency. Sometimes the actual contract is not effective until after the end of the year it 

covers or until a substantial portion of the contract year has passed. 
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25. The County also exercises control and acts like an employer by setting pay rates 

and job classifications and by monitoring the agencies to assure that they adhere to these 

requirements. King County detennines the salary for public defense attorneys to provide parity in 

salaries between public defense attorneys and deputy prosecuting attorneys. The County uses the 

"Kenny scale" for public defense attorneys and deputy prosecuting attorneys. The Kenny scale 

was developed by the County as a result of a study that the County commissioned. The County 

commissioned the Kenny Group to study prosecutors and public defenders, classify their' 

positions, and establish pay classifications with pay parity for public defenders with prosecutors. 

The study did not address benefits, only base sa1;uy. 

26. The Kenny study developed job descriptions, education and experience 

requirements for each attorney classification, both prosecu.tors and public defenders. It also 

established a salary schedule - called the "Kenny scale" - with pay steps for each classification 

providing pay parity for prosecutors and public defenders. 

27. The Kenny salary scale was adopted by the County Council in Ordinance 9221 in 

1989. The County Council required pay parity for public defense attorneys with prosecutors, 

using the Kenny scale and attorney classifications. After the County Council adopted the Kenny 

scale, the County incorporated it into the County-approved budget for each agency and 

incoxporated the scale directly into its annual contracts with the agencies.· The County updates the 

scale each year and includes the cost of living increase giv~ to County employees. The Kenny 

scale has been used by the Couniy for over 18 years and is still in effect. 

28. The County monitored the agencies to assure that they complied with the Kc,1U1Y 

scale and they provided the plaintiffS with the same cost of living adjus1ment that the County 

. provided to other County employees, including prosecutors. 

29. King County directed the Kenny group to conduct a similar study and classification 

of public defense agency sta~ which was completed in 1990. The Kenny Group reclassified the 

public defense agency staff and set their base pay so that it would be raised to be comparable to 
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1 County employees performing similar work. The County Council did not adopt the pay parity for 

2 public defense staff at that time. County budgets for the agencies thus did not provide enough 

3 money to have pay parity for the non-lawyer defense staff with their counterparts in the 

4 prosecutor's office or other parts oithe County. 
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30. Altbollgh pay parity for the staffmss 'Oot provided, the C~ty ~~t th~ p~' ;at€:s fur 

the agency staff ¢rough its annual budget process and throllgh its contract whicll x:eqwretJ tae 

~o.Jlld monitor tbepay The agendes were reqllireil to submit position salary r.ePQrts @&GA JaRQai'Y 

and 8V~y <¥lart&rtflere&fier as-pe:Ft eftfteif' eeMraets wit:h the COtllitj. 

31. In 1999, King County completed an internal study classifying the public defense 

agency staff and detennining the rate of pay for the classifications. The County appropriate4 

additional funds to move toward pay parity for staff, and Cbunty budget and contracts with the 

public defense agencies incorporated these changes .. 

32. The County also effectively controlled benefits through budgets and contracts. The 

County-approved budgets each year for the ColUlty pUblic defense agencies included line items for 

"benefits" for the lawyers and the staff. The County characterized "employee benefits" as 

including mandatory employer taxes, e.g., FICA, PUT A, worker's compensation, and 

unemployment. Thus, the amount set by the County for employee benefits other than employment 

taxes was actually lower than stated in the budgets. The actual employee benefit funds that the 

County provided the agencies is almost entirely us.ed for health insurance premimns. Some 

agencies were able to sometimes to make a small retirement contribution to the agencies' 

retirement plans if they had some left-over savings at the end of the year, beyond what the County 

required for reserves . 

33. The County's contention that the public defense agencies can manage their O'WIl 

momes as they see fi~ including developing 401(k) plans or something similar, is illusory when, 

despite their requests, they were ~ot provided the funds to adequately establish a pension plan 
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similar ts PERS. The benefits the County funded did not provide parity with County employees, 

2 such as employees ofthe Prosecutor's Office. With the funds provided by the County the 

3 agencies could not afford to fund a defined benefit plan such as PERS. Instead, the agencies 

4 establiShed retirement savings plans, intp which employees could make tax-deferred retirement 

5 contributions from their own pay. These self-directed employee-funded plans are not comparable 

6 to a: PERS-type defined benefit plan. 
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34. The County's monetary cancrol through the budget process, reservation of powers 

to audit and ultimately dismember a public defense agency, and the County's authority to allocate 

cases among the agencies gives the County control over the public defense agencies and plaintiffs. 

Uri! eeftlltel 1:3 iTh:tst.oratee itt ~ 'by the Ce\:Ulty' a 6etioas l:'egEH'Eling the Ea5t9ise De:feader 

Association, 'seRAP and NDA. 

35. ~fiewas estaelished as a Kiftg GeUllty-pueHe eefensee:ge.aey in 1978. Ie: 1984, , 

'f. . '0. ~1, h.~ un. .~ 
OJ r 

&H3t6laQ and its Q~9l' Aid dQn~ mas ~par.eutly not iUcBaJ ~U' in. 3RIdI2.ti,Qn. Qf th~ coQtr.aGt,...l;ut.-the 

Go'tlnty decided that it: would R€J l~ Bdlew Eests;de ro be Ii pab1:ie aef.e.nse &gooey. Because the 

0. -1 .', 1(,\O~ 

OJ -- .- - ~. 

36, The COWl)' 9BsigaeQ1;aet6itie's 6fl!*)16ft6 te the remttimng ptlbhe defense-

ageaGi6!s IDA, SCRAJ!, aM. ACA, wi.tb. ACA giQwing ~ lHQet aaG ~iMg a ll@\V l*"actice 

37. 

the two existing corporatemembersbip.cernficates, that ue was also the managivg director, and 
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that S€RAP le~eci offiee :!paee end fu:miture anEi equipment from 'Nick~ls. 
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~ers whe were 8W:tell~e to ih@ GoYaty. Thg~QImo1;y fl8l.1Bi~Q. }lickels' employraen~ by 

'ftI:le fur'twa YeGf8, {l1~t eal)' OR 8OIXdi.{iOE: that the GOtl:Flty approve NickeW 

empleym~e~gt. Th~ Omnty also rG~d its apf>;Qll21 for-the Qtlice agg eqyip~. 

39. Because County funding was SCRAP's sole source of income and without the 

County contract SCRAP would cease to exist (as Eastside had), SCRAP complied with the 

County's demands. SCRAP made the County-required changes to its management, membership 

and Board of Directors, amended its Bylaws, submitted Robert Nickels' employment contract and 

its leases to the County for approval, and complied with the County's additional conditions. 

40,19: 200~J NDA lisbg ~ Coum,l1;Q appiO'~ a J:te'lllease for Gmce sf>ace in 

downtoWR Seattle. The Ceuaty ~Q El9'9t~ NDA's~€J:Qe9t'9eeaast! ~e 6~ace was of better 

lctt3ed the-sPfte~thou.t the Coumy's permiss'ien. 

41, The Co'UD.ty ~udited NDA. The audit fOWld in addition to leasing an office 

without Countypen:nission, NDA had set up a for-profit affiliate using a portion of its savings and. 

it did not have a working board. NDA replaced its board, its for-profit affiliate returned the funds 

to NDA, and NDA ended its affiliation 'With the for-profit group. 

42. The County decided that NDA's response was not adequate and in August 2002 the . 

County filed suit against NDA and asked the court to place the agency under the control of a 

receiver. The County's complaint summarized the audit, alleged that NDA was still incorrectly 

organized because the new Board of Directors was improperly appointed. byNDA management, 

and asserted that NDA had breached its contract with the County. The County sought the removal 
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ofNDA's Board of Directors and roanagement, appointment of a receiver, and restitution offunds 

'2 (~isappropriated or mismanaged" byNDA's management, Or alternatively dissolution ofNDA 

3 and return of any funds held by NDA to the County. 

4 43. NDA defended on the basis of its independent contractor status stated in tho 

5 parties' annual contract. NDA and individual defendants argued that the County had no standing 

6 or any legal basis for seeking a receivership and removal of NDA managers and directors since 

7 NDA was only a contractor with the County and there was currently no contract. 
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44.· The CeYAty l.'~H~·thr-oYgh lagkie HacI,06e, :j;]a0~f(leter efKiRg Ge'QBty , 

:Oep~eQ,t ofCoTQnmai~c aad UualiUl Services (DGg~), efwliieh the Office ofPubHe-Befeftse 

( .' . ~ 
CBS has not notified NDA that it futends to tenninate any contract wi 

NDA at . time. However, based upon NDA's '"response" to the auditrepo and 
the fact that A has failed to cure any of the issues identified therein, D S has 
dctenn.ined it will not continue to fund NDA after expiration 'of the tatemcnt 
ofInte:o.t on D ber 31,2002, unless a receiver is appointed. 

ce with the provisions of the Contract; D 
that NDA remit the b ce of its reserves to DCHS and to the tent pennitted by 
the applicable courts, Wl. draw from all cases assigned to it OPD. 

Pursuant to Section 2. 0.040 of the King Count de, DeHS may contract 
only with nonprofit corporatio onned for the spec· c purpose of rendering legal 
services to persons eligible for rep entation thro . OPD. I have attached a true 
and correct copy ofKCC 2.60.040 xhibit 3 us, ifNDA is engaged in 
providing in any other fonn oflegal re tion - whether for profit or pro 
bono - DCHS is prohibited by law from c tinuing to fund NDA. 

* * *' 
All of the funds c ently held in reserve by NPA, 'n fact all ofNDA's 

funds in general, are as paid by the taxpayers via DeBS r the sole purpose of 
indigent defense. funds that NDA has maintained in res e by mandate of the 
Contract, or by v' e of its management's under-staffing cases t the agency at 
a p:rofit, cansti te a charitable trust fund to be held for the benefit 0 the King 
County tax ying public. '.. [Footnotes and record citations omitted.] 

c;:;HS will not deal with NDA's current, hand picked "'board mem 
We d not discover that NDA did not have a Board of Directors or that Me 
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d Mills had selected their own members until the audit. Before such discovery, 
A had represented to DeHS that it had a lawfully constituted Board. 

If Mills has engaged in a practice offamily law in Pierce County w lein 
the em oy ofNDA as its Deputy Director, this would be inappropriate e en if 

. done on (0 bono basis. While the clients may have not paid for his' e or 
services, D IS did as it was then paying his salary as an employee NDA. 
DCHS will 1ll1derwrite Mills' or any other NDA attorney's "pr ono" 
activities in oili courts. DCHS pays NDA's employees to und ake indigent 
defense in cases Signed by OPD In King County and the Cit of Seattle. DCHS 
will not provide to NDA so that it may engage in oth· egal representation in 
other counties and m . cipalities. NDA cannot use public cis paid by DCHS for J 

the benefit of King Co ty taxpayers in this manner. 

IfNDA asserts that e reserve~ itis holding an be used by it for any 
purpose, DCS would object. e use of those res es is restricted to indigent 
?ef~s~ of OPD-assigned cases d may only be ed for such purposes [Emphasis ~ 
In ongmal; paragraph numbers d ted.] 0'" . 
45. The COlUlty also took the pOS1 'on' the NDA litigation that the agency's reserves 

belonged to the County, not to the agency: 

DCHS has never agreed an 'surplus of funds paid under Contract for the 
repre<3entation of indigents may b kept by NO to use for any purposes for which 
it sees fit. The first page of the ontract provid "any and all funds provided 
pursuant to this Contract are ovided fOT the sole pose of provision oflegal 
service<3 to indigent clients fthe Agency [NDA] (em basis by County]." DCBS 
has an interest in that res e - the money is for indig s, not fox: NDA' s 
expansion. DCHS'int est entitles it to a receiver. 

. DCHS'righ 0 NDA's funds, both operating and res e, is further secured 
in Section XII1.E the Contract which provides that in the t DeBS terminates 
the contractbec se of the ''misappropriation of funds" or"fis 
mismanagem 1," NDA "shall return to the County those funds, xpended or 
misapprop . ted, which, at the time of termination, have been paid t e Agency 
[NOA] b e C01mty." "Misappropriation of Funds" is defi.ned under xhibit V to 
the Co act as «the appropriation offunds received pursuant to this Con act for 
purp es other than those sanctioned by this Contract." Id. 

, In its response to the audit, NDA admitted it paid fundS received und the 
" ontract for services rendered to or on behalf of The Law Group PLLC ("TLG' 

46. The trial court granted the County's motion for appoin1ment of a receiver, and on 

the County's motion appointed Jeffery Robinson, an eJtperienced criminal defense attorney, as 

receiver. The COlUlty had solicited Robinson to be the receiver before bringing suit. 
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47. Robinson sought court approval for almost every action that he took as receiver. 

2 Before he sought court approval, Robinson sought Klng County's approval, because if the County 

3 did not approve his actions, :it would not contract with NDA, thereby ending its existence. 

4 Robinson thus soughtthe County's approval of Eileen Parley as the Executive Director ofNDA 

5 before he appointed her and obtained court approval for the appoin1ment. 
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48. 

49. Shortly after the receiver was appointed, King County sent NDA a Notice of 

Material Breach, triggering the County's corrective action procedures. The Notice said that NDA 

had breached its contract and the contract would be terminated ifNDA did not remedy the breach, 

thereby endingNDA's existence since the County was its sole source of funds. 

50. The notice repeated the grounds on which King County had sought appointment of 

a receiver, and required that the receiver restructure NDA to the County's satisfaction. The 

County required NDA to discharge the two lawyers who had been directing and managing NDA 

(which Robinson had. already done), obtain new board members that were satisfactory to the 

County, terminate or renegotiate its two leases, write and adopt new Bylaws and Articles of 

Incorporation, review financial records for possible inappropriate expenditures, obtain 

reimbursements of any such ~penditures and write new employee policies and procedures. 

51. After aet~t1:la:t the ~e ~eoard1MlBe8fs wara'\i])st~g~em-eer6 

o~t.R:e waQt'itj' $9H1:m'YAity, R:~~soa V,tQRt9Q t9 retaia thilHl: 96 }lDA Boare IDem&ei:S, whil~ 

a~g acw waiS9;a,a.J, boaFd mQm~ et:e, J;'ae CeQBt:;c, hOW9"~ sa,dtb.1it W thr~8 ~WWg SOal'Q 

meme0l'5€e'tikl-net 'be }rDh eoflfli members. Conse~tly, R~biH90lHl:i::sebft[gee them, 00tled . 

n~ ;Qm ~l;ui~rs an~ ol3ia;aid tl10 C\!)\mt:;r's af)l*'oval fer them e:g eoflfd members bofere tftey 

"."Iefe aeee4. 
52. King County required that the receiver amend the NDA bylaws and articles of 
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incorporation to limit its activities to only public defense, The County' s lani'J'~ pr0pG:rod th@ 

2 OlmeJ:lditig l~age, modifyiag ~Iba.t thi r-iCci1l€:r ha.G propQsee. King County also required that 

3 NDA'g Board of Directors adopt the King County Code of Etbics, and that NDA also include it in 

4 NDA.' s Employee Handbook ~ provide a copy to each NDA employee. Nl;)A alSQ r~;Qi'e~ 

6 53. The GO'\:i:llty aetiens with fagsfd to E~t9iao, SCRAP and :UDA 6:fe not isolatea 

7 iJlt)i~. The GO"QRty has used its pewe;, , ' 

8 the ageneies to nl'ftke a 'f at iet, of eftM:ge! to 1:ftcir" intClnal eperat:ions. 
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54. The COWlty contends that the agencies are nevertheless "independent contractors" 

as stated in the contracts. The County points to the fact that the agencies are organized as 

nonprofit corporations with articles ofincorporation, bylaws, board of directors, who hold 

meetings, create minutes fo~ the~e meetings, as proving their independent contractor status, The 

County also points to the fact that the agencies file IRS form 9908 (a form used by nonprofit 

corporations to report their yearly income and expenses) and form 5500s (a form used to report 

their expenditures for employee benefit plans) show that the agencies are "independent 

contractors, " These forms, however, are not binding and show only that the agencies are 

organized as nonprofit cotporations, not that they are independent contra<..iors, and the Court finds, 

based on the evidence, that the agencies are not independent contractors for purposes oftbis 

litigation due to many restrictions and controls placed on them by the County. They are the 

functional equivalent of a County agency or subagency andlor alter ego of the County. 

55. A true independent contractor, for example, would not need permission to obtain an 

office lease. King County required the public defense agencies to submit office leases to the 

County for approval prior to signing. In fact, the County brought a reCeivership case against NDA 

and used its corrective action procedures to require NDA reorganization in part because NDA 

leased office space after the County disapproved of that lease. 

56. The County assigns the cases and determines the market share (percentage of cases) 

FlNDINGS OF FACT & CONCLUSIONS OF LAW - 14 
\Dolan'IPleadingsiFicdiD.(:sCo.Dl:;lusioDll3,doc 

BENDICH, ~"TOBAUGB &: STRONG, P.C. 
Attomeys at Law 

701 FIFTH AVENUe, SUITe 6550 
SEATII.E. WASHINGTON 98104 

(20(;) 622-3536 



JUN/02/2009/TUE 12:30 PM PC Superior Court FAX No, 253-798-2302 p, 019 

that each agency receives. There is no competition among the agencjes for cases or market shares. 

2 The County also does not allow the public defense attorneys to do other work, for payor pro bono, 

3 except with its pennission, as is shown by its action against NDA. The public defense attorneys 

4 are required by the County to perform their services personally. They cannot subcontract their 

5 work and neither can the staff. The County also does not allow the age:ncies to subcontract the 

6 defense work except with County pennission and no such pemti.ssion has ever been granted. A 

7 true independent contractor would not have these restrictions. 
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57. The County restricts the agencies to being nonprofit corporations with the limited 

purposes of providing indigent public defense. It prohibits them from contracting with anyone 

except another public agency or municipal government for public defense or public defense 

related work. .A true independent contractor would be able to contract for sources of revenue other 

than indigent pubUy defense (e.g., represent retained clients or provide services to private clients 

on a sliding scale or develop some source of revenue other than criminal defense). 

58. The County also restricts the agencies from having any affiliated entities, either 

nonprofit or for-profit A true independent contractor would not be so restricted. In fact, the 

County put NDA into receivership and required it to be reorganized in part because it had created 

a for-profit affiliate. 

59. The County assigns some cri:minal cases to attorneys in private practice who are 

selected by the County to be its Assigned Counsel Panel. These attorneys are genuine 

independent contractors. The County treats the Assigned Counsel Panel Attorneys and the public 

defense agencies and public defense attorneys differently. The County does not have control over 

the Panel Attorneys. It just assigns them a case which they can accept OJ: reject. In contrast, the 

County ex.ercises a great deal of control over the public defense agencies and plaintiffs. 

60. These County restrictions assure that the agencies' sole (or virtually sole) source of 

revenue is from the County for indigent public defense. Because the County provides all (or 

nearly all) their revenue, the agencies lack any ability to engage in meaningful anns'-length 
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bargaining with the County about the essential terms, such as benefits, because their only 

alternative to acqttiescing in the County's demands is to end their existence. 

61. .4J.t'b,Q'Isn;t1e board of directors for each agency approves the County's contract 
rl~ , 

with the agency .. this 8fJproval is just a matt9f effoHB.I\The agencies have no ability to negotia 

the essential contract terms. The actual contract price is predetermined by the County's budget 

process the year before the contract, and is not a negotiated item. The County contract is then 

offered on a tak(}-it-or-leave basis. The agencies have no power or ability to reject the County's 

take-it-or-leave offers because their existence depends solely on County funding and the County 

prevents them from having any other source ohevenue. 

62. The 2003 contract ''negotiation'' is illustrative. The County had the agencies sign 

its "intent to contract" fonus for 2003 incorporating the budgeted amount for each agency 

approved in 2002. Eventually the County gave the agencies a proposed 2003 contract. The 

agencies and their board of directors strongly objected to the CountY's proposed contract. It 

contained numerous new detailed provisions to which the agencies objected, including termination 

without cause and inspection of all client files by the Public Defender, which the agencies thought 

violated ethical rules bec,ause the four agencies the Public Defender supervised have clients with 

conflicting interests. The directors of the agencies and board members met with the County 

officials, including the Public Defender and head of the Deparbnent, Ms. MacLean, but the 

County would not agree to remove the offending provisions. The J;J.D A. r~Gei"er, Mi·, R,obiH~G'n, 

tried ~ meet .Iith the Coaoh Exeeati"Ve Moat tIle agencies' qbJections,bnt the R",ectltiv~ \.YJould 

not meet .tith him, lO£!:'.cing tHe matter to m& &W;J~iS. The agencies' boards decided not to 

sign the contract, but the COunty told the agencies in September 2003 they either signed the 

contract as is or the County would terminate their contracts. The boards and executive directors 

then reluctantly signed the contract because otherv.r:ise their agencies would cease to exist 

63. Although the organizational structure of the public defense agencies appears to 

show they are independent organizatioll9, the substance of their relationship Vlith King County 
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shows the agencies lack genuine independence. They are not independent conn-actors. 

2 64.. The County also contends that for PUIposes of PERS it cannot be an employer of 

3 the plaintiffs and the plaintiffS carmot be County employees because it does not ex.ercise day~to~ 

4 day control over either the agencies or the plaintiffs. The Count finds that day~to-day control is 

5 not critical here for several reasons. 
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65. 

mere &taft ether :P1'6fe&sioflll::l:!, eft!mot be Stlbjeet 1.'e ~~ empteyer eontrol beeaase oftheir 

cOllStitationa:l and etbieai dtrt:i:es to their eHem:vBleyml:*lt ee iset1}leeeent is taeir ~~~tion. 

66. The public defense agencies have si~ificant, but not complete, control over their 

day-to-day operational matters. The day~to-day control exercised by the public defense agencies 

generally includes hiring, internal structure of the agency, work assignments and promotions, 

setting of vacation schedules and most :internal discipline, and management of funds provided by 

the County within the constraints of the County approved budget and contract. 

67. This type of independence in day-to-day control over operations is normal for 

recognized units of King County government and it does not distinguish the public defense' 

agencies from other County agencies. The Court finds compelling the testimony of Ricardo Cruz, 

the former director of King County's Office of Human Resource Management. 

68. C:ruz explained that the items of "independence" in operations relied on by th.e 

County as proving that the agencies were "independent contractors," including who to interview 

for ajob, questions to ask potential bires, the decision of hiring and/or promoting, appointment of 

supervisors, decisions regarding internal structure, reorganization and assignment of work duties, 

were also in fact normal for recognized units of county governm.ent. He testified that because of 

the decentralization for personnel matters withln King County government, the actual County 

agency departments and divisions operate with little significant difference from the public defense 

organizations, including the fact that there is nothing unique about two of the public defense 
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organizations having collective bargaining agreements, since about 80 to 85% of the County's 

2 work force has collective bargaining agreements, including the prosecutor's office which has an 

3 agreement covering deputy prosecutors. 

4 69. The day-to-day operational independence of the public defense agencies is thUs not 

5 different from the operations of other King CO'l.m.ty agencies? including the Prosecutor's Office. 
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70. 

the cotltwl Pierce CoUll!;;' exer<::igei over ils and.. tl:l.e puhlic dif~8e ag~~ e.i:reGtol'B t@siified aeout 

he w the pttblic defense agencies operate-aafi the C~t'Y' s eentffli. 

71. 

DRS in Ule Robel t B. C. l'rfcge p eM] eieei-Si:otl t<O determme"",, lteAter 8: WOlke!' is ft!1 empleyee fef'1he 

o 

that he Wa5 an independent e6Rffa:el:er, not ae e~le~ElEl, Pte WI*! l'ean~ EIBo @lllpleryee, Bot B:B: 

mtk~8l'lI!iem eeaweter for PBRS 1'W'fl6aes}. The Mart is an 3flJ! 0R4i'lf; te tha Eleelarations eHtel3ert 

B@fQJdi9W~ end Ritymen6 Thae.e;g. The a~aey offu.e mets ia the shaFt is-attested ta by' 

:Beru0hEWli~ ffir t.A/iI publis daiefte@ agilJl;4ii& and Kisg CeYaty panel at;;ternays aaEl By ThoG'Big :fo!' 

72. . ~ e'zidence sb oW~ that the CO'lQty's cO*ltrQl Ql!€l;t the Kiag County :public def.en:o:e 

agencies is f10te :!tI1"lte er greftfoor futm fuM eJter-etseEl b~' Pleree Cetmty ever its Depertm~t of 

Assiga.cd~~8el, a ~Qsm*ed llpit ofPle:«e CQURt:3' g.9<~filat5 aBi'J tkat the aQtQnomy 1:h~, th 

73. The difference between Pierce County's Department of Assigned Cm.m.sel and the . 

King County public defense agencies is a matter of corporate form because the public defense 
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agencies are incorporated as nonprofits, while Pierce County's Department of Assigned Counsel is 

2 a recognized unit of County government. 

3 74. 

4 rep~e5ematioR efslients, reprlilSilRtmg Qefe:Aeams with ~Ill same proflilssiosal. mQ~etlc@ as Q41 

5 the-F@;doraJ. public dGtmeet=S, 3d3:d \Gi) Vi~~1iI CQYR-1:y }3QQlilOi' ~9&~, aU GfviaQm. atQ reQo~ze 
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75. Essentially the public defense agencies perfonn administrative functions for the 

County, managing public defense for King C01Ulty in the' same manner as other agencies that are 

officially part of County government, e.g., Department of Assigned Counsel in Pierce County. 

76. The County contracts with the agencies contain a number of provisions which the 

County contends are only "oversight" provisions, but the Court finds that these provisions _ .. 

particularly when coupled with the other facts of control exercised by the County found by the 

Court - provide for contrpl, not merely oversight, over the agencies and the plaintiffs. 

77. . .The County annually or occasionally biennially contracts with the public defense 

agencies and the County defines each of them as an t'agency" in the contract. The same contract is . 

used for each of the agencies. In these contracts, King County sets the maximum number of cases 

an attorney may handle per year in each practice area each year. Kevin Dolan testified about how 

these caseload linllts directly affect his work. 

distriet eelilrt fftiseemeaH0f ~raea.ee Bf6a: where they thoug:b:t the ea:selo&as were to!3 bigh, instead 

of tllej1.l'1.enile 3r8&, 'b\.t:t tlii) Cgunty did oot agree and so ~ cas010adQ injuvQlUle pl'acnce area-

23 ~~~~~:!;-I:eEB.l.H=i:R.g~~~~Wi\QIi~~~€lS-1~l~Q~Q~e~r-!l!B~O~T.f€r@Hai;titk;e~ffi9:4:0~;"6'£4t9e-tJtJ;I*lila~t ~pf,;fa~Q;f:iti,s.C9e-a;arFi@Ia-~. 
24 

25 

79. Under the contract, the Agencies are required to monitor each attorney's caseload 

to make sure they do not exceed the caseload limits and the County monitors agencjes to assure 
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their compliance with these limits. If a violation is found by the County, it may result in 

2 corrective action. 

3 80. The County also states in the contract the percentage of cases and types of cases 

4 allocated by the County to each agency that occurred earlier in the budget process. 

5 81. The agencies are required under the contract to keep track of the type of cases and . 

6 to whom they are assigned. The agencies are required to submit monthly reports tracking the 

7 percentage of cases in each area that the agency has received. 

8 

10 

11 

12 

13 

14 

15 

82. The County requires the public defense agencies and all public defense attorneys, 

staff and board members comply with the King County "Employee Code of Ethics" ordinance, 

KCC §3.04, and incorporates this requirement in its contracts \Vith the agencies, 

83. The County also set appropriate staffing levels for support services. These are 

incoIporated into the agency's contracts and budgets. The staff work under the public defense 

attorneys and their supervisors in defending the defendants assigned by the County. 

,84. The County maintains in its contracts and otherwise that the fimds provided to the 

public defense agencies are solely for the purpose of providing public defense services for the 

C01,mty and cannot be used for any other purpose. (The County relied on this pro'vision in its 
16 
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action against NDA.) Similarly, the CQlJaty mam.taiiQs tbat ~ ad.dit;j.Q~al fun~g r-eceived by thlJ 

ageneies ~ifan,), S'tleh at! gfllfit HiEHiey, eM:net ee aBet! te lem .. e:r ffifemey eooe!:eads Of eheng@tire 

85. The County provides funding for the agencies to purchase or lease equipment. Tbis 

funding is built into the agency's budget by the County and incorporated into the contract. 

(BefeFe the County pr(!W'~g, tWldiag for such pu:rchaies, it 83"C t);w-.4ger:u;;i Ai' COlJDry computers 

ane-fumitl:lre te llS~an6 they ramemeifl tRa I'Fel"arty &f tfte Ce'l:!Bty \:laser ta0 eea«=!Wt.) +he 

nmQ-S-£rem th9 ~ont:raet-Q:F Q.0p~aiat@Q daring the c~atra"t aM state that ~( s1lch F9pert¥ in 

~ss oUI,OQO b~OBB6 t~ tQe ~Qunty {rece1ltJ,y cbagged by the County to $5,DDQ)... 
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2 c~Iete the agency's ongojng cases ;fthe Cmmt:v ceases to me the B£lCPcy ~ apubl~&fiIFlft~ 
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87. The County required the agencies to submit several regular reports: position salary 

reports listing the salary of each Dfthe lawyers and staff; monthly expenditure reports tracking the 

line items in the CoWlty-approved budget for the agency; monthly closed case reports; attorney 

case reassignment reports; reports about attorney evaluations; persistent offender reports; 

additional credit reports; complex litigation plans and time sheets; extraordinary case credits, and 

responses to client complaints, and any "additional summaries, reports or documents requested by 

OPD." These reporting requirements have been incorporated in the CoWlty contracts. 

88. The contracts contain a corrective action procedure which applies if the County 

believes that the agency is not complying with the contract. Under this procedure, the County 

notifies the agency of the nature of the County complaint in writing, the agency has three working 

days to respond in writing with its corrective action plan to correct the deficiency specified by the 

County within 10 days. The CO'UD.ty then Dotifies the agency whether the proposed correction has 

'irl:4e sale tH9S1'etioH oftlHt GeuaF.;' been accepted. lithe agency does not satisfy the County with 

its corrective action, the County may tenninate the contract, or continue to withhold payment. 

GeHeetln ast.19R: is a. 9R9 way f'£e:vieleR. Theu is He 6aH'e5paREiiRg l'~nedy for ~8 ageaGU!8 if 

they beiieve the Cottrrty h~ net eempliee. 

89. ~ty l:ias u5tui tao Q9Ff~etW&-aeaen flF€JIO@EIDre to regtiks the agenciaa-te-

make ch~.geii ill :theSlg~y'8 iatmlal OpBfatiOBS aEld funGtioB::9. The Celiffiy hItS used it t6 require 

the eiseharge efltt'W,ers, num~e33, and board metnbex8, change bylaw:s and dlticles of 

"ffi!13~siaH fJI'3:ctices, and empley@@ haa4geoks, adjust pay, and reEtUira work lead adjlHitmeats. 

90. .The contract also authorizes the County to conduct audits of agencies' internal 
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operations to assure compliance with the County's requirements. These audits are either by the 

2 County's Executive Audit services, or by OPD conducting a ('site visit." These "site visits" are 

3 intensive audits to make sure that the agencies' internal operations comply, in the County's view, 

4 \Vith all the COUI),ty's requirements. If the ~ounty finds noncompliance by the agency, it uses its 

5 corrective action procedures to require the agency to make the changes to the agencis internal 

6 operations that the County deems necessary. 

7 91. Thll; Co\mtj' fll'O'lides the agenoies v..>ith aSBess to Eleettsei:e Ca1ffi; R:eeoHh (ECR) 

8 eq\lal to t:eat provided to K:i:ag GeUBtyPrassau*'FB. }~eitber the !"HsliEHioF the Ki6g CetlRty1"Mel 

9 1rttO!'ftEll}'8 Mve tftis aoeess. ThQ pu~liQ g~~e aset'lcies are slio on the COllDty'swide are,! 

10 
Il'9Pll0Fk (WAJ-1) ana ~l rsssntly all tas p~liG g~fun8e age:aEli9oS YSSG th~ COY£lot.y' B 9 mail 

11 

rj.Q~~&QQo..:a.l· :-2'n.corprnra.t8S this re'l1.1~ent j:g,to the COlltt:aGt .. , The aseacie~ UlqlJ~red tQ 
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iaGotperate t;Q&;SS COUGt;' r0,!aiHllBliats ime th~F ~,,~QbOEl&and other materials 

~ut"'" 1i8 liiilf!lGyees. 

92. ..:r1w Ge).lBt¥-h~~Q the "Stanc:lanis fGF guper:.r:i&on" for tll,e s~isery 

a.tt~f~~ pQblic ~nge agenGies, in~G'1'fIQt=a.tiGg t:hes@-stiYl:da.;ds iRto tM-~s 

coatractB and-bYdg~toS, Tl;).e C~ mpenqsi,QIl staoAQa.W£ te'}tlin; "Qne tw.l time e~t 

" 

'easeloaEl," with liJ:a.i.ted speci:fied ~G@}JtiGH8. Id, Tae Cooaty "s;aati"larG8 iGor; SYf!$I1cisjoo" are 

. -Eletailea. settiB:g forth thl:ee pageil of £peci VC reqllirements. 

93, The County sets mandatory attorney qualifications for each practice area for each 

attorney classification. These are stated.in the contracts and are also stated in the public defense 

attorney classifications that are incorporated into the Kenny scale. 

94. " The County requires that the agencies conduct annual attorney and staff 

perfonnance evaluations and this requirement is part of the contract. The County re"Views and 
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approves the contents of the evaluation forms. The C~yn;y also 8sffiBli-sh:@s the m~od effue. 

lffiper'Visors' e"'B:l:uations of Bfte'ffle)'S, req-wring an individualized O'\,.al~tion under the ComIty '$ 

95. The Count):" promulgated a Standard for Client Complaints, fonnalizing the 

County's longstanding practice. This practice - now a standard - was incorporated i.J;lto the 

contractS. Under this practice when a client complained to OPD, OPD would contact the agency, 

requiring the agency to respond to OPD in writing within 24 hours using an OPD form.' OPt)4l:Be 

.aPJzay-s t1@ateG the Gli~fl1:aiats ~l'08f"eese& as oGeHHde:r:laalbee!RlS9 they ~ 

96. The County has an "extraordinary occurrence policy" that the County incorporated 

into the agency's contracts. This policy requires the agency to report to OPD any time there is an 

allegation that an attorney or staff member has breached a professional duty owed to a client under 

"Constitutional Case Law" or '1U'cS." The extraordinary occurrence can lead to corrective action 

by the County and ultimately to contract termination. 

97. The Cotmty S~ ffi:anaatery tfh9ks anasefteaules fa!' oosk performanee fer ieEihtislial 

~liG Gefume attomeys jn the contracts Kfwin Dolan Q2ij}la;eed hew these Co\lJity reg'liirement~ 

~ hi, Vl'otk, ~qJ1itillg bim to complete tAsks 'Njtbjn the CQunty's schedule and make County-

r~d :aetatien:s is. the ~i~ files. 

98. The Ge~ty requirOO cae ageaci~s tQ dmT€le:p attom€ry' praGt:ic@ ~QarQSi Using i.ts 

correetive.'~etioliproeedljfe8, the eotlfity made 32: ~3 ()fdetlriled changes to the gt~ that 

. -e.4heflil to th0Ra is gJi'Qu.ads fGr c:o.u:ectV1e a~tio.a gf ~Q~ct tewirj ~on.· 

99. Under the contract, the County exercises tight monetary control over death penalty, 

murder, and other complex. cases through its control over case credits and e~pert witness fees .. ~ 

thioS-%B.text th~ King Couat¥ PYJ;,~efeader ba9Jold pUblic defecse attorneys that thegc shroJ1d 

~difl6rent G~IhS@, ~ a Gi~t 0*p~ er ~BQe a difkr~t strawgy. 
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100. King County exercises extensive control over its ,publicdefen.se agencies. It treats 

2 them as if they are COWlty agencies or subagencies and the County acts like an e.mployer and 

~ trea.ts the plaintiffs as employees. The County is an employer of plaintiffs and plaintiffs are 

4 County employees for the purpose ofPERS. King County's activities constitute control, not 

5 oversight. 

6 101. Plaintiffs' claim is for enrollment in PERS, a state pension system for public 

7 employees authorized and defined in state statutes. 
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102. Plaintiff Kevin Dolan works as a County public defense attorney with ACA. ACA 

does not have a union, and ACA has never bad an election to detemrine union representation. 

103. SCRAP does not have a union. At one time, there was an election to detennine 

representation, and union representation was rejected. 

104. IDA and NDA have unions that represent employees. U)Aana. NDA do not 

~~g::fuj-baIgaining-witR ~e 'I:l:Iliens over pay and benefits. IDA 686 }IDA j'l-lBt ,ass 

~~~sQll.tQQ-l;ry-tl:J.4iI tl:lliOIl:9 what fuaoo the Ceanty ,rovides. 

105. The NLRB held elections at some (but not all) public defense agencies, after unions 

had filed petitions to certify unions and those public defense agencies had stipulated to elections. 

The NLRB election certifications did not decide whether attomeys and staff at TDA and NDA 

were public or private employees, nor whether IDA and NDA were public or private employers. 

The NLRB has not decided any jurisdictional issue or other issue relating to public defense 

agencies in King County. 

106. Plaintiffs did not waive PERS benefits, nor are they estopped, by accepting 

occasional and usually employee-funded forms of retirement benefits. There is no e"idence in the 

record of any knowing relinquishment by plaintiffs of a mown right to PERS participation and no 

evidence supporting estoppeL 

107. The Attorney General interpreted the PERS statutes in AGO 1955-57, No. 267, and 

found that the employees of a nonprofit corporation (Associated Students of the University of 
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'~I!' -.. 

Washington) were eligible for PERS membership because the nonprofit corporation was an "ann 

2 and agency" of the University of Washington, an eligible PERS employer. 

3 108. DRS's administrative interpretation of the PERS statute is the same as the Attorney 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

General's. rn a December 1990 PERS eligibility decision, DRS interpreted the telID "employer" 

in PERS in the same manner as the Attorney General did in AGO 1955-57, No. 267, DRS 

adopted the Attorney General's interpretation as its own, and found that the employees of a 

nonprofit corporation, the Washington State University Bookstore, were correctly enrolled in 

PERS because the nonprofit corporation was an "ann and agency" of Washington State 

University, an eligible PERS employer, . 

109. 008 foUBEl iB an audit Ot:KaRg CeWlty DR S Examination No 96 20 -K that 

~ . 

the 'PER8 stMute was ~ eveR if the workers WefB alao employees of the indepenaeHt e'dailleaSe9, 

thG Ce~ at lsastaj0iat employel' oftfte wen.:am and that WS:9 geffieieftt forPE;RB. 

CONCLUSIONS OF LAW 

1. The Court incorporates as part of its conclusions oflaw the Court's Februruy 9, 

2009 written decision, which explains the legal basis for the Court's trial decision. 

2. King County is a PERS employer and has a duty to enroll its employees in PERS 

and make PERS contributions to DRS. 

3. The public defense agencies are the functional equivalents (alter egos) of King 

County and each is an ann and agency of King County, 

4. King County is an employer of the plaintiffs and the plaintiffs are County 

employees fOT.the purposes ofPERS, 

5. King County's affumative defenses are rejected. 
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